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An Unwary Buyer Could Be Blindsided at Closing and Lose Earnest Money
By JIM SMITH, Realtor®
There is a little-noticed provision
written into the state-approved real
estate contract to buy and sell real
estate that could blindside a buyer
and cause him or her to lose their
earnest money and not get the
house they think they’re about to
purchase.
I’m referring to Section 4.4.2,
which reads as follows: “All funds
required to be paid at Closing or as
otherwise agreed in writing between the parties shall be timely

paid to allow disbursement by
Closing Company at Closing OR
SUCH PARTY SHALL BE IN DEFAULT.” [caps in original]
Although I’ve never seen it happen, a seller has the right to declare a buyer in default if all funds
have not arrived at the time of
closing. With default thus established, the seller gets to keep the
buyer’s earnest money and then
proceed with a back-up contract.
This has not been a big fear in
the past, but now that we’re seeing
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Having grown up in the construction business, Mark Spencer (left) is very knowledgeable about home construction and
renovations. This comes in handy with his
own residence and investment property.
As a Realtor, Mark is able to better serve
his clients with his knowledge of home
construction. Meanwhile, Tom Warriner’s
(right) educational background in zoning,
accountability for school performance, and
extensive hands-on renovation skills has
provided a diverse skill set that will benefit
both his seller and buyer clients.
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